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Note: Beginning with this issue, TSG will present
Q & A in the Malpractice Case Reporter and other articles.  Answers can be found on our web site at http://www.thesullivangroup.com/newsletter/Spring/mcr_spring_03.html. In 2004, TSG will be offering physician CME and nursing CE utilizing material in current and past newsletters. We greatly appreciate your feedback on the newsletters.

comments@thesullivangroup.com
Emergency Medicine Malpractice Case Reporter
Chest Pain in 35-year-old Male 

A

35-year-old male presented to the emergency department at 8:00 PM with complaints of chest pain and sweating at home.  The triage nurse noted that the patient was on Paxil, Zyprexil, and Klonopin.  He was allergic to penicillin.  The patient admitted to smoking.  Vital signs: temperature of 98.2 F, pulse 88, respiratory rate 18, blood pressure of 139/108.


The triage nurse elicited the following history: “Patient to ER with complaint of chest pain since 1:00 PM.  Squeezing like pain.  No radiation.  Patient states he also has shortness of breath and has vomited times two.  No diaphoresis now.  Doesn’t appear uncomfortable.”  

Question 1. Based on the triage nurses note above, what are your thoughts about this patient’s presentation? 

a.) Serious cardiovascular disease is extremely unlikely in a male patient in this age group.

b.) Based on this presentation, discharge with musculoskeletal pain is probable.

c.) This is extremely atypical chest discomfort.  Consider non-cardiac causes.

d.) This is a typical presentation of atherosclerotic heart disease.  Strongly consider the possibility of unstable angina.

The triage nurse also noted the patient was conscious, oriented times three, skin moisture and temperature were normal.  Skin color was normal.




The emergency physician is a board certified residency trained emergency physician with about 10 years of practice experience.  His “History of Present Illness” reads as follows:

“This is a 35 year-old male who is a smoker.  Comes in now because he is having chest pain since 1 PM today.  It is a squeezing like pain.  Doesn’t radiate.  He has no current risk factors such as hypertension, diabetes, elevated cholesterol.”

Question 2. The physician noted that the patient has no current risk factors.  Which of the following statements is true? 

a.) The physician is absolutely correct.  There are no current risk factors.

b.) The physician is almost correct.  The patient’s smoking history is a minor risk factor for cardiovascular disease.

c.) The physician is incorrect.  The patient’s smoking history is a significant risk factor for atherosclerotic heart disease.

d.) The physician is incorrect.  The patient obviously has hypertension based upon his presenting blood pressure of 139/108.  

The physician’s Past Medical History and Review of Systems read as follows:

“PAST MEDICAL HISTORY: Psychiatric disorder.  PRESENT MEDICATIONS: Paxil, Zyprexa, Klonopin.  ALLERGIES:  See chart.  SOCIAL HISTORY: Smoker.  FAMILY HISTORY: Noncontributory.  REVIEW OF SYSTEMS:  As noted above.

Review the ECG.


All other review of systems are negative.  He has had emesis and has had a cough.  He denies any diaphoresis.  No radiation of the discomfort.”

The physician’s physical exam reads as follows: “Vital signs are unremarkable. NECK: Supple, no JVD or bruits.  LUNGS: Clear. CARDIAC: S1, S2.  No murmur.” The plan was to check a troponin level, ECG, and chest x-ray.

There is a single nursing progress note, written at 2055.  The nurse noted a second set of vital signs: pulse 62, respiration 18, blood pressure 118/52.  “Back from x-ray.  Monitor reapplied.  States pain is no change from previous.”

Review the following leads carefully.  
Lead II


Lead III


Lead AVF


The chest x-ray report from the radiologist reads as follows: “Cardiomediastinum and pulmonary vascularity demonstrate appropriate radiographic appearance.  No infiltrate, effusion or pneumothorax is identified.  Visualized osseous structures demonstrate appropriate radiographic appearance.”

The troponin level was reported as 0.33.  The note below the report states, “Values of 0.1 to 1.0 ng/ml are considered GRAY AREA.  A sequential sampling program is recommended.  Values greater than 1.0 ng/ml are diagnostic for myocardial cell damage.  Other conditions that can lead to myocardial injury, such as contusion and myocarditis have the potential to cause elevations of troponin I.”

The computer reading of the ECG stated, “Normal Sinus Rhythm.  Within Normal Limits.  No Previous ECGs available.”

Question 3. The physician noted ECG “NSR, normal.”  The ECG software read this as a normal ECG. Do you agree?

a.) Yes

b.) No

Question 4. Look at the individual leads again.  Do you agree with the ECG analysis?

a.) Yes, this is a normal ECG.

b.) No, there is an obvious injury pattern.

c.) No, there are non-specific ST changes in some of the leads.

Question 5. This troponin level was in the reported “Gray Area” for this particular laboratory.  What is the best course of action with this result?

a.) The physician should consider a troponin in the Gray Area as a negative test. 

b.) The physician should carefully follow the directions from the lab.  Gray area indicates the result is not positive or negative.  Order sequential sampling.

c.) The chemistry profile and CBC were within normal limits.

d.) The physician diagnosed atypical chest pain and discharged the patient with a prescription for Indocin.

Question 6. Do you agree with this physician’s decision to discharge?

a.) Yes.  The patient’s history is questionable for cardiac disease.  This discharge was appropriate.

b.) Yes.  The patient should run through the course of Indocin and follow up with his private physician.

c.) No.  This patient’s presentation is completely consistent with atherosclerotic heart disease.  He should have been admitted to the hospital.

The patient died the following day, within 24 hours of discharge.  The pathology report indicated that the cause of death was “ischemic heart disease” and “Atherosclerosis of the anterior descending branch of the left coronary artery.”  Urine drug screen revealed nicotine and THC.  The patient had a low level of serum alcohol.

The family of the patient filed suit for the failure to diagnose coronary artery disease and unstable angina resulting in this patient’s death.  The physician, his group and the insurance company agreed that the case would be very difficult to defend on the standard of care issue.  The case was settled for $300,000.

Discussion

This patient’s condition should have been apparent from the moment he presented at triage.  This was not an atypical presentation.  He had vomiting and squeezing chest pain associated with shortness of breath, and the nurse documented a history of diaphoresis.  The patient had a major risk factor (smoking) and his blood pressure was elevated.  Before any test or ECG was ordered, the disposition should have been apparent.

The majority of “failure to diagnose” MI cases are caused by the physician’s failure to recognize critical historical factors and the failure to properly interpret the ECG.  In this case you have both.  The history should absolutely have prompted treatment and admission for further evaluation.  The ECG should have been recognized as demonstrating non-specific ST changes, which in this setting are highly significant.

The troponin issue is a relatively new one and one that must be recognized by emergency practitioners.  If the troponin result is intermediate or in the reported gray area, the practitioner should not conclude that it is negative.  If you work at a hospital that reports in this fashion, take great care.  If your lab is recommending serial testing in a chest pain patient, the physician is obliged to follow that lead or carefully explain why another course of action was followed.

The critical question here is why this patient’s condition was missed.  What can we learn from this error?   This is an experienced, board certified, residency trained emergency physician.  He is an associate professor of emergency medicine in an emergency medicine teaching program.  This is not a busy emergency department.  In general, when looking back on these cases, there is usually some explanation for the error.  After reviewing the physician’s deposition, it is not clear what threw him off.  Perhaps it was the patient’s age.  Medical errors are sometimes related to an inflexible mindset.  Physicians tend to believe that 35-year-olds do not have significant atherosclerotic disease.  In fact the literature is quite clear that there is a significant incidence of coronary artery disease in patients in this age group.

Peer review and continuing medical education are also important issues in this case.  This physician failed to recognize a typical history, failed to recognize ST changes on the ECG, and failed to respond appropriately to the troponin level.  This is a case that had to be settled; the errors in judgment are significant.  Good risk management and peer review should result in careful scrutiny of this physician’s medical care.  If this represents a trend in behavior, then corrective action should be taken.    

There is one additional teaching point from this case.  There is a discrepancy between the physician and the nursing notes.  The nurse identified diaphoresis in the history; the physician stated there was no diaphoresis.  This is a critical difference.  Any difference of this magnitude should be explained on the medical record.  How could the two practitioners ask the same question and get two different answers just a few minutes apart? Perhaps the patient gave two different histories.  Perhaps the physician was wrong.  

The physician and the nurse are responsible for knowing what is in the medical record.  Do not discharge a patient with a significant discrepancy on the record as is demonstrated in this case.(
For more information about the failure to diagnose Myocardial Infarction and other High Risk Emergency Department clinical entities, online courses in Risk and Error Reduction in Emergency Medicine are available on the TSG home page at www.thesullivangroup.com.

Q&A with Dr. Sullivan

Dr. Sullivan, MD, JD, FACEP, is the President of The Sullivan Group, Ltd. & Midwest Emergency Associates, LLC.  He currently is an Associate Professor of EM at Rush Medical College in Chicago, IL.  To contact Dr. Sullivan with questions please email or call:   DSullivan@thesullivangroup.com                                  Tel: 630-990-9700  Toll free: 1-866-Med-Risk                Fax: 630-495-2497

Question from an emergency physician in San Clemente, California (AA)

AA:  Here's the crux: It’s almost like urban legend with these stories of the physician not reporting a vasovagal syncope; later he gets sued and there is a terrible patient tragedy. After reviewing the law, which says that the physician will report any disorder of lapse of consciousness, I'm a bit lost.  Do we need to report all syncope and tell them not to drive (extreme), or do you explain some syncope in your dictation as simple and not likely to impair driving?  Are you aware of any litigation involving mild vasovagal episodes? Thanks

DS: Dr. AA is concerned about the following California statute:

California Health And Safety Code  Section 103900

   (a) Every physician and surgeon shall report immediately to the local health officer in writing, the name, date of birth, and address of every patient at least 14 years of age or older whom the physician and surgeon has diagnosed as having a case of a disorder characterized by lapses of consciousness.  However, if a physician and surgeon reasonably and in good faith believe that the reporting of a patient will serve the public interest, he or she may report a patient's condition even if it may not be required under the department's definition of disorders characterized by lapses of consciousness pursuant to subdivision (d).

   (b) The local health officer shall report in writing to the Department of Motor Vehicles the name, age, and address, of every person reported to it as a case of a disorder characterized by lapses of consciousness.

   (c) These reports shall be for the information of the Department of Motor Vehicles in enforcing the Vehicle Code, and shall be kept confidential and used solely for the purpose of determining the eligibility of any person to operate a motor vehicle on the highways of this state.

   (d) The department, in cooperation with the Department of Motor Vehicles, shall define disorders characterized by lapses of consciousness based upon existing clinical standards for that definition for purposes of this section and shall include Alzheimer's disease and those related disorders that are severe enough to be likely to impair a person's ability to operate a motor vehicle in the definition.  The department, in cooperation with the Department of Motor Vehicles, shall list those circumstances that shall not require reporting pursuant to subdivision (a) because the patient is unable to ever operate a motor vehicle or is otherwise unlikely to represent a danger that requires reporting.  The department shall consult with professional medical organizations whose members have specific expertise in the diagnosis and treatment of those disorders in the development of the definition of what constitutes a disorder characterized by lapses of consciousness as well as definitions of functional severity to guide reporting so that diagnosed cases reported pursuant to this section are only those where there is reason to believe that the patients' conditions are likely to impair their ability  to operate a motor vehicle.  The department shall complete the definition on or before January 1, 1992.

   (e) The Department of Motor Vehicles shall, in consultation with the professional medical organizations specified in subdivision (d), develop guidelines designed to enhance the monitoring of patients affected with disorders specified in this section in order to assist with the patients' compliance with restrictions imposed by the Department of Motor Vehicles on the patients' licenses to operate a motor vehicle.  The guidelines shall be completed on or before January 1, 1992.

   (f) A physician and surgeon who reports a patient diagnosed as a case of a disorder characterized by lapses of consciousness pursuant to this section shall not be civilly or criminally liable to any patient for making any report required or authorized by this section.

DS:  I am not aware of any litigation related to a patient complaint about the inability to drive as the result of a report based on vasovagal episodes.  A search of the available legal databases does not provide any cases for this discussion.

The issue relates to individual state laws requiring that physicians report all episodes of patients’ loss of consciousness (LOC) in order to protect citizens from drivers with a disorder that may cause them to lose consciousness; for example, this relates to an episode of loss of consciousness due to a grand mal seizure, diabetic hypoglycemia, cardiac arrhythmia and a number of other causes.

The reader questions whether vasovagal syncope should be reported and whether a patient would have a cause of action or a legal claim against a physician for reporting a vasovagal episode or a questionable vasovagal episode.  

Several issues come to mind:

1. First, most states have laws that address this issue.  Each state law is different.  There is not a federal law that applies to the entire country. 

2. You should be aware of the related law in your state jurisdiction.  The failure to correctly report according to the law may result in a statutory penalty of some kind and may be the basis for a civil lawsuit.  An example scenario is that you fail to report an episode of loss of consciousness as required by law.  That patient subsequently loses consciousness while driving and kills a third party.  The estate of the third party files a complaint against you alleging a breach of your duty to report.  This would not be a medical malpractice lawsuit, and any resulting settlement or judgment may not be covered by your malpractice insurance policy.

3. Most state laws concerning this subject contain a specific provision immunizing the physician from liability related to the statutory duty to report.  Therefore, if you report in good faith, and there is a problem or complaint related to your report, the likelihood of successful litigation is minimal to nonexistent.  Review the immunity provisions in the California law above.  Under the Illinois reporting law:

Sec. 6-910.  Liability of persons for information supplied to Board or  Secretary.   No member of the Board, medical practitioner, clinic, hospital, or mental institution, whether public  or  private,  shall  be liable  or  subject  to  criminal  or  civil  action  for  any opinions, findings, or recommendations, or for any  information  supplied  to  the Secretary or the  Board regarding persons under review, or for reports required by this Act, except for willful and wanton misconduct. (Source: P.A. 87-1249.)

Sec. 6-911.  Information submitted by medical practitioners; police officers; State's attorneys; or members of the judiciary.  Any qualified medical  practitioner, commissioned police officer, State's attorney, or member of the judiciary acting in  his  or  her  official  capacity  may submit information to the Secretary relative to the medical condition of a  person,  including  suspected  chronic  alcoholism or habitual use of narcotics or dangerous drugs,  if  the  condition  interferes  with  the person's  ability  to operate a motor vehicle safely.  Persons reporting under this Section shall enjoy the same immunities  granted  members  of the Board under Section 6-910.

(Source: P.A. 87-1249.)

4. You want to err well on the side of over-reporting.  Your emergency department should have a well-oiled administrative mechanism for making these reports.  The reader suggests a possible vasovagal loss of consciousness.  I strongly recommend reaching a conclusion one way or the other on this issue.  Don’t leave any grey areas.  Once you reach a conclusion that there was an LOC, make a report.  Otherwise, carefully document your conclusion that there was no loss of consciousness.

5. In addition, these statutes empower a regulatory body to create a list of relevant clinical conditions.  Contact the motor vehicle commission in your jurisdiction and stay up to date with the relevant list in your state.

I want to thank Dr. AA for an excellent question that relates to our daily practice of emergency medicine.  Let us know if you enjoy the Q & A section.  The Sullivan Group wants to create a newsletter that is invaluable to your practice of emergency medicine.  If you have a question for Dr. Sullivan, please submit it to DSullivan@thesullivangroup.com.  Comments and constructive feedback are welcome! (
EMTALA Update


All EMTALA legislative and administrative documents are available through www.thesullivangroup.com home page. 

Advanced Beneficiary Notices

A

n Advanced Beneficiary Notice (ABN) is a written notice given to Medi​care beneficiaries by health care providers (including emergency departments) before services or items are furnished, notifying a benefi​ciary that it is likely Medicare will deny payment for that specific service or item and the reason for the ex​pected denial.  This is required by federal regulation. The ABN informs the beneficiary that he/she will be person​ally and fully responsible for payment if (as expected) Medicare denies pay​ment.  The use of an ABN allows beneficiaries to make informed con​sumer decisions regarding whether to refuse the services or items, or receive the items or services for which they may have to pay out-of-pocket.  It also serves as protection for the provider or supplier, since the beneficiary may be held liable for payment if he or she was given a proper ABN prior to the provision of the service.  Most emergency department medical records contain an ABN.

Under the Emergency Medical Treatment and Labor Act (“EMTALA”), medical personnel may not inquire about a patient’s ability to pay or insurance coverage before the patient is screened and stabilized in any setting where EMTALA applies.  This poses an apparent conflict with Medi​care’s ABN rules, which require that a patient sign an ABN before receiving services that may not be reimbursable by Medicare.  

In a November 1999, advisory bul​letin CMS (then HCFA) and OIG ad​vised hospitals not to give ABNs to emergency room patients before they are stabilized.  Even if the patient does not appear to have a life threatening condition, the hospital should not give the patient an ABN until it has satis​fied its obligations under EMTALA.  The rationale underlying this policy is that a patient in a medical emergency or otherwise under great duress may be limited in his or her ability to make a rational, informed decision. 

CMS contends that the ABN re​quirements are not incompatible with EMTALA because EMTALA does not prohibit asking payment questions en​tirely – it just precludes such inquires before the patient is screened and sta​bilized.  Once the patient is screened and stabilized, EMTALA no longer applies and the patient may be given an ABN, if appropriate.

Furthermore, giving ABNs to pa​tients under great duress is not per​mitted, regardless of the particular treatment setting or location.  For ex​ample, ambulance companies may not give ABNs to beneficiaries (or their authorized representatives) in an am​bulance transport because such indi​viduals are considered to be under great duress.  An ABN given to an in​dividual who is under great duress does not constitute a valid notice.  

Emergency practitioners should understand the ABN issue.  It is not relevant to the practice of high quality emergency medicine, but it is helpful in staying in compliance with EMTALA. ( 

EMTALA Case Review

What Is Reverse Dumping?

R

everse Dumping occurs when a hospital emergency department refuses to accept an appropriate transfer of a patient requiring its specialized capabilities.  

There has recently been increased concern about reverse dumping after a House of Representatives committee published a report on the number of refused emergency department transfers.  The results showed a disturbing number of instances of a practice, which has been coined reverse dumping.  

What exactly is reverse dumping?  Patient’s often require transfer from one hospital emergency department to another because: 1) the patient's condition requires a level of care, which the initial hospital is unequipped to provide; or, 2) there is no physician available who can adequately treat the patient.  The reverse dumping occurs when the second hospital inappropriately refuses to accept the transfer and treat the patient.  

Hospitals can reverse dump in a number of ways; for example, taking physician specialists off the on-call schedule, leaving special units filled with patients that could potentially be transferred elsewhere, or simply refusing to accept a patient in transfer.

Under Title 42 United States Code section 1395dd(g), EMTALA's "nondiscrimination" provision, a participating hospital is required to accept an "appropriate" transfer of an individual requiring its specialized capabilities or facilities so long as the hospital has the capacity to treat the individual. The Tenth Circuit Court of Appeals in St. Anthony Hospital v. United States Department of Health and Human Services recently discussed this section of the EMTALA regulations.  The court affirmed the imposition of a civil monetary penalty against St. Anthony Hospital for violation of EMTALA reverse dumping provisions.  

The Facts

A 65-year-old male, R.M., was involved in an automobile accident on a highway outside Oklahoma City on April 8, 1995.  At 4:50 p.m. that afternoon he was taken to the emergency department of Shawnee Regional Hospital, a small hospital about 35 miles outside Oklahoma City.  Almost two hours later, at 6:44 p.m., Dr. Thomas diagnosed R.M. with a neurological injury and arranged for his transfer to University Hospital in Oklahoma City.  

At 6:50 p.m. as R.M. was boarded onto an ambulance, Dr. Spengler a third year resident and physician at Shawnee, arrived at the emergency department as Dr. Thomas was ending his shift.  In a brief conversation, Dr. Thomas told Dr. Spengler that R.M. had suffered a spinal injury and that his transfer to University Hospital had been arranged.  En route to University Hospital, R.M.’s condition deteriorated, and the ambulance was forced to return to Shawnee.  Unknown to Dr. Thomas, R.M. had actually suffered from “a life-threatening traumatic injury to his abdominal aorta, shutting off the flow of blood to his lower extremities.”

Dr. Spengler quickly examined R.M.  He immediately became concerned about R.M.’s condition: R.M. was cyanotic from his umbilicus down throughout his lower extremities; he had no sensation to touch from his umbilicus down; the skin below the umbilicus was cold, whereas it had normal appearance and temperature above the umbilicus; he was complaining of back pain; and he had no pulse in his femoral arteries in his legs or feet.  Dr. Spengler had no doubt from these clinical signs and symptoms that R.M. had suffered an injury to his abdominal aorta.  Dr. Spengler also knew that Shawnee Regional Hospital was a small country hospital that lacked the capacity to deal with the type of injury R.M. had sustained.  Dr. Spengler determined that R.M. should be transferred because he needed surgery that Shawnee could not provide.    

Given the circumstances, Dr. Spengler concluded that he could not then permit the ambulance to proceed to University Hospital.  Dr. Spengler began treatment to stabilize R.M.’s condition.  He contacted Medi-Flight, an air-ambulance service, to transport R.M. to University Hospital, as Medi-Flight would be a faster mode of transportation, and in Dr. Spengler’s opinion, “the personnel on the helicopter are much more trained.”  Aware that Dr. Thomas had painted a very different clinical picture for University Hospital, Dr. Spengler called University Hospital and spoke with the hospital’s attending emergency physician.  Dr. Spengler advised the physician that R.M. had suffered damage to his aorta and that the situation was urgent.  Shortly thereafter, Dr. Spengler received a call back from University Hospital.  Dr. Spengler was advised that University Hospital already had two emergency surgeries to perform and that it would not be able to receive R.M.  

Upon being informed that University Hospital lacked capacity to give immediate care, Dr. Spengler had a Shawnee staff member conduct a search for another hospital.  The search included a call to St. Anthony, “a large modern hospital in Oklahoma City with state of the art surgical facilities.” 

At this point in the chronology, the facts become slightly distorted.  It appears that a short time later that evening, Dr. Spengler spoke with a St. Anthony emergency physician and made a request for transfer.  After learning of R.M.’s condition, the St. Anthony physician deferred to the judgment of St. Anthony’s on-call thoracic and vascular surgeon, Dr. Lucas.  In subsequent telephone conversation between the physicians Dr. Lucas declined Dr. Spengler’s request that Dr. Lucas provide care for R.M.  Dr. Lucas told Dr. Spengler that he was not interested in taking R.M.’s case.  He told Dr. Spengler that this was University Hospital’s problem.  Dr. Spengler then arranged the transfer of R.M. via Medi-Flight to Presbyterian Hospital in Oklahoma City.  

How Did This Case Get To The Appeals Court? The Legal Background

Step 1:
An administrative law judge found that based on the facts presented, St. Anthony Hospital had the specialized capability to take care of R.M.’s condition, and refused to accept an appropriate transfer of a patient from Shawnee Regional Hospital’s emergency department.1 

Step 2:
Subsequent to this finding, St. Anthony was notified that the Department of Health and Human Services Office of the Inspector General was seeking to impose a $50,000 monetary penalty on the hospital for violating EMTALA’s reverse dumping provisions.  

Step 3:
St. Anthony appealed this notice to an administrative law judge and was unsuccessful.  The administrative law judge concluded that St. Anthony had the facilities and the capabilities as well as the capacity to treat R.M.  The administrative law judge imposed a $25,000 fine on St. Anthony that was increased to $35,000 when St. Anthony appealed the fine.  

Step 4:
St. Anthony Hospital turned to the Tenth Circuit Court of Appeals to review the decisions of the administrative courts.   
 

Discussion

For a transfer to be ‘appropriate’ under EMTALA, the receiving facility must have agreed to accept transfer of the 

individual and to provide appropriate medical treatment.  However, for an appropriate refusal of a transfer, the receiving hospital must be able to show that it did not have the ‘specialized capability’ and the capacity to treat the patient.  Capacity means the ability of the hospital to accommodate the individual requesting examination or treatment of the transferred individual. Capacity encompasses such things as numbers and availability of qualified staff, beds and equipment, and the hospital's past practices of accommodating additional patients in excess of its occupancy limits. 

The appeals court found substantial evidence to support the findings that at the time of the proposed transfer, St. Anthony had nineteen unoccupied surgical suites, available equipment, and various physicians on call in a number of surgical areas. In other words, St. Anthony had the specialized capability of taking care of R.M.  By contrast, Shawnee, a "small, country hospital," was not equipped to perform the surgery "without undue risk."  St. Anthony had on hand or available to it the qualified staff, including Dr. Lucas, necessary to provide vascular surgery to R.M.  None of Respondent’s operating rooms were in use that evening.

An EMTALA Teaching Point:  Consider Dr. Lucas’ comment that he would not accept the case because this was University Hospital’s problem.  This is a common misconception.  Assume that Hospital A does not have a specialized capability but Hospital B and Hospital C do.  Also assume that B is closer, but Hospital A contacts Hospital C.  Can Hospital C say this is Hospital B’s problem?  The answer under EMTALA is no.  The reverse dumping EMTALA provisions do not address proximity or other related issues.  When A calls C, C has a responsibility to accept if it has the specialized capabilities.  This was not University Hospital’s problem.  

Another EMTALA Teaching Point:  Dr. Lucas made a decision in the middle of the night that had a dramatic impact on his hospital.   He decided to refuse this transfer.  Does Dr. Lucas know anything about EMTALA?  Not likely.  Does Dr. Lucas know the hospital’s position on accepting patients related to its specialized capabilities?  Not likely.  Hospitals today should have a clearly defined policy and procedure for accepting and refusing transfers.  This should probably ultimately go through the on-call administrator.  The on-call administrator should be EMTALA-educated and be able to make decisions which are in the best interest of the hospital.

In conclusion, if you have the specialized capabilities and the personnel to handle an emergency department transfer, you must accept the patient in order to be in compliance under EMTALA. (

1An administrative law judge presides at an administrative hearing, with power to administer oaths, take testimony, rule on questions of evidence, regulate course of proceedings, and make agency determinations of fact.  See Black’s Law dictionary.

Special Issue

Duty To Third Parties

C

ourts in many states have increasingly recognized the physician’s obligation to third parties.  These courts have established legal precedent that a physician who undertakes to treat or care for a patient may be required to exercise reasonable care not only to protect the patient, but also to prevent reasonably foreseeable injuries to third parties that might arise from the condition for which the patient is receiving treatment.  Thus, while an individual is generally under no duty to act to protect one person from another, the existence of a special relationship, such as a patient-physician relationship, may create such a duty under certain circumstances.  

For example, when a patient is suffering from a contagious disease, a physician may owe a duty to the family of the patient to make a reasonable diagnosis and appropriately warn the patient or responsible family members of the danger the disease poses to the family.  Also, where a patient is subject to seizures, the physician must warn the patient of potential dangers, such as the risk of collisions if the patient operates an automobile.  If the physician does not warn, then a third party injured in an automobile accident with the patient may have a basis for suit against the physician.  

The classic case of duty to third parties is illustrated in Tarasoff v. Regents of University of California, 131 Cal. RPTR. 14 (1976).  In this case, the psychiatric patient killed a third party after relaying his homicidal plans to his therapist.  No effort was made by defendant psychiatrist and psychologist to warn the intended victim.  The California Supreme Court held that where a therapist determines or reasonably should have determined that a patient poses a serious danger of violence to others, he has a duty to exercise reasonable care to protect the foreseeable victims.  

The following clinical areas are ones in which physicians have frequently encountered third party obligations:  1) hepatitis; 2) tuberculosis; 3) carbon monoxide poisoning; 4) seizure patients; 5) patients discharged on narcotic medications; 6) intoxicated patients discharged from an emergency department; and 7) patients discharged with limited vision or eye patching.  

We present a series of cases from various states in which courts have decided that physicians have a third party duty.  These cover pertinent issues in motor vehicle accident cases, contagious disease cases, and prescription drug warning cases.     

Is There A Duty To The Driving Public?

In the case of Robinson v. Health Midwest Development Group, 2001 Mo. App. LEXIS 353, the Missouri Appellate Court determined that the defendant medical personnel owed the general motoring public a duty of care.  

The facts of the case are that on November 17, 1993, at approximately 12:42 p.m., Rosemary Schmidt presented herself at the emergency room of the Lafayette Regional Health Center (LRHC) located in Jackson County, Missouri, requesting medication for her nerves.  The staff nurse on duty questioned Schmidt about her symptoms and complaints and checked her vital signs.  Thereafter, Schmidt was referred to staff physician, Dr. Timothy Ryan, for examination and evaluation.  During his examination of Schmidt, Dr. Ryan determined that she was coherent, not impaired in any way, and neither homicidal nor suicidal.  Following the examination, Dr. Ryan directed the staff nurse to give Schmidt an injection of five milligrams of Compazine, a drug known to medical personnel to cause drowsiness, dizziness, and the lowering of blood pressure.   

At approximately 1:10 p.m., the staff nurse intravenously administered five milligrams of Compazine to Schmidt.  Neither Dr. Ryan nor the nurse warned Schmidt either before or after administering the drug that she might experience certain side effects, including drowsiness, dizziness, or a lowering of her blood pressure as a consequence of having taken the Compazine, and therefore she should not drive.  The nurse administering the Compazine only advised Schmidt that she was “receiving something for her headache.”  At approximately 1:45 p.m., without being formally discharged from the LHRC, Schmidt left and proceeded to drive herself home.  At 1:55 p.m., ten minutes after leaving the emergency room at LRHC, some seven miles away from the facility, Schmidt’s vehicle crossed the centerline of Missouri Highway 13 and collided with a vehicle being driven by the appellant on a straightaway portion of the road.  The appellant sustained serious physical injuries from the accident.      

The trial court granted the defendant’s, LHRC, motion for summary judgment.1 When granting that motion, they held that there was no duty of care to third parties and that there was no direct causation to the accident.  However, the plaintiff appealed and was successful.  The appellate court held that to succeed on a claim of negligence the appellant was required to plead and prove: 1) a duty owed by the respondent; 2) a breach of that duty; and 3) an injury directly and proximately caused by the breach.  According to the court, the plaintiff succeeded on all three facets.  

The Missouri court defined duty as an obligation imposed by law on a party to conform to a standard of conduct toward another to protect others against unreasonable, foreseeable risks, which can be created by statute or common law.  In determining whether a duty of care should be imposed based upon public policy, several factors are to be considered: 1) the social consensus that the interest is worth protecting; 2) the foreseeability of harm and the degree of certainty that the protected person suffered the injury; 3) the moral blame that society attaches to the conduct; 4) the prevention of future harm; 5) the consideration of cost and ability to spread the risk of loss; and 6) the economic burden upon the actor and the community.  

The rule that the court chose to apply to these facts came from a case where the court previously held that when a psychologist or other health care professional knows or should have known that a patient presents a serious danger of future violence to a readily identifiable victim, the psychologist has a duty under Missouri common law to warn the intended victim or communicate the existence of such danger to those likely to warn the victim, including notifying appropriate authorities.  

The court found the rule to be analogous with this situation because all six public policy factors are satisfied under this rule and the outcome supports the protection of the safety and welfare of the motoring public.  In addition to the state of Missouri, courts within the states of Washington, Iowa, Texas, and Tennessee have all held that the physician at least has a duty to warn the patient not to drive if there is a risk of harm to the general public.  However, depending upon the individual circumstances, the physician does not necessarily have a duty to prevent the patient from driving.2   

How Long Does The Duty To The Driving Public Last?

The Supreme Court of Hawaii examined this issue in the case of McKenzie v. Hawaii Permanente Medical Group, et al., 98 Haw. 296, in June of 2002.  The court said there was a duty owed to a third party who was injured in an accident caused by his or her patient's adverse reaction to a medication that the physician negligently prescribed three days prior to the accident. 

  
The facts are that on August 8, 1997, Plaintiff Kathryn McKenzie, a pedestrian, was seriously injured when an automobile driven by Jerry Wilson struck her.  The duty to third parties started on August 5, 1997, when Dr. Washecka, a physician, prescribed prazosin hydrochloride, a generic form of the drug Minipress [hereinafter, prazosin], to treat a medical condition that Wilson had. Wilson was instructed to take a two-milligram (mg) tablet of prazosin at bedtime for three days, starting on August 5, 1997. Wilson was further instructed that, if he did not experience any side effects during the first three days, he was to take a 2-mg tablet of prazosin twice a day, once in the morning and once at bedtime beginning the fourth day, August 8, 1997. Factual disputes exist as to whether the prescribed dosages were proper. Wilson was verbally warned by Dr. Washecka (presumably on August 5) and also through the medication's warning labels of potential side effects and precautions regarding driving while on the medication. 


Wilson alleges that he took his first three bedtime-doses of prazosin on August 5, 6, and 7 without incident. Wilson also contends that he took his August 7 bedtime dose at approximately 2:00 a.m., i.e., in the early morning hours of August 8. On August 8, 1997, Wilson alleges that he took his first morning dose of prazosin at approximately 7:45 a.m. and then drove to work. 


As Wilson headed towards downtown Honolulu, he began to feel nauseated and dizzy and began to hyperventilate. A few blocks later, as he proceeded southbound on Bishop Street, he allegedly fainted and hit the car in front of him. Wilson's car then veered right and entered onto the sidewalk striking Kathryn McKenzie.

Among other things, the McKenzies and Wilson allege that Dr. Washecka failed to give Wilson sufficient warning of its side effects.  The parties to this case present several arguments. Kaiser essentially argues that: (1) it owes no duty to the McKenzies because they are not patients of Dr. Washecka; (2) Dr. Washecka does not have a "special relationship" with Wilson mandating that Dr. Washecka control Wilson's behavior for the McKenzies' benefit; and (3) public policy concerns further compel the conclusion that physicians do not owe a duty to non-patient third parties.  The McKenzies claim that Dr. Washecka was negligent because he did not provide Wilson with adequate warning of the danger associated with driving an automobile while taking the medication.
Regarding the imposition of a duty of care, the court weighed the considerations of the same six public policy factors that the Robinson court did to conclude that duty is only an expression of the sum total of those considerations of public policy, which lead the law to say that the particular plaintiff is entitled to protection.  


The primary considerations favoring a duty are that: (1) it is evident that a patient who is unaware of the risk of driving while under the influence of a particular prescription medication will probably do so; (2) warning against such activity could prevent substantial harm; (3) imposing a duty would create little additional burden upon physicians because physicians already owe their own patients the same duty; and (4) the majority of jurisdictions appear to recognize a duty under some circumstances. 

Factors to consider in determining whether the reasonable patient could have been expected to be aware of the risk include: (1) the relative knowledge of the risk as between lay persons and physicians; (2) whether the patient has previously used the medication and/or experienced the adverse effect; and (3) whether a warning would otherwise have been futile. 
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The primary consideration militating against the imposition of a duty is that it may not be worth the marginal benefit in some circumstances where the effectiveness of the warning is minimal or where the reasonable patient should be aware of the risk.

As presented, the facts in this case do not suggest that the adverse effects of prazosin are commonly known by the lay public; nor do the facts suggest that Wilson was likely to know the adverse effects without a warning. Dr. Washecka was in a far better position to have such knowledge. Wilson had started taking the medication only three days earlier, and from Dr. Washecka's instructions as they are presented to the court, it appears that the medication was still being adjusted to its effective dosage. The facts presented to us do not indicate that Wilson would be expected to have sufficient past familiarity with its effects to preclude imposition of a duty. Under these circumstances, if Dr. Washecka owed Wilson a duty to inform him about the effects that prazosin may have on his driving ability (i.e., if it would have been negligent not to inform his own patient), then Dr. Washecka oweds the McKenzies a duty to inform Wilson about the possibility that prazosin would adversely affect Wilson's driving ability. 

A physician owes a duty to non-patient third parties injured in an automobile accident caused by an adverse reaction to the medication prescribed three days earlier where the physician has negligently failed to warn the patient that the medication may impair driving ability and where the circumstances are such that the reasonable patient could not have been expected to be aware of the risk without the physician's warning.   

Is There A Duty To Warn Against The Spread Of Disease?

When a patient presents with a communicable disease, the physician’s immediate obligation is to attend to that person’s needs.  However, the physician must also consider the extent to which the communicable disease may spread and who may be subsequently affected.  The Pennsylvania Superior Court in Grace and Daniel Troxel v. A.I. DuPont Institute, et al., 450 Pa. Super. 71, decided that a physician owes a duty to third parties to warn against the spread of communicable diseases.   

The facts are that on October 30, 1987, Mary Siple, a non-party, gave birth to a female child, Ashley [Smith]. Because Ashley was born with microcephaly and a pes cavus deformity of the leg, she was taken for treatment to Ches-Penn Health Services, Inc., a Pennsylvania medical services center, where she was examined by Dr. Kevin Browngoehl, a Pennsylvania physician. Dr. Browngoehl suspected that Ashley was suffering from cytomegalovirus (CMV) and referred her to [the A.I.] DuPont [Institute] for additional tests. At DuPont, Ashley was seen by Dr. Borkowski, a Delaware neurologist. The tests conducted at DuPont under Dr. Borkowski's supervision confirmed a diagnosis of CMV. In the meantime, Ches-Penn discovered that Ashley's mother, Mary Siple, was also suffering from CMV. 


Grace Troxel was a long time friend of Mary Siple, and in November, 1987, she became pregnant. During her pregnancy, she frequently visited Mary Siple and often assisted in feeding and bathing Ashley and in changing her diapers. In May, 1988, Mary Siple learned, allegedly for the first time, that CMV was contagious and posed a special danger to pregnant women. By this time, Grace Troxel had entered the third trimester of her pregnancy and was already infected with CMV. On August 19, 1988, she gave birth to a son, Trevor. Unfortunately, Trevor had acquired CMV from his mother in utero and died from the disease on November 17, 1988.



The essence of plaintiffs' claim was that defendants had failed to inform Mary Siple of the contagious nature of CMV and of the risk to pregnant women who might come into contact with her infant. The trial court determined as a matter of law that a doctor has no duty to warn a patient with a highly contagious but ubiquitous viral infection that the patient should avoid contact with pregnant women whose unborn infants may be at risk of death or debilitating birth defects if they are exposed to the virus. The appellate court reversed this decision.


The court recognized a duty owed by the physician based upon the important role of the medical community in preventing the spread of communicable diseases, a duty that extends to all those with the foreseeable risk of harm.  The medical community is well aware of the risks CMV poses to in utero infants. It is true that Dr. Browngoehl and his associates had no way of knowing the identity of particular pregnant women whose infants would be at risk from exposure to Ashley, and therefore could not possibly be expected to warn the pregnant women; nevertheless, these doctors knew, or should have known, that a class of persons very likely to come into contact with a young mother and her new baby were at risk, and that the risk was deadly. Despite this awareness, neither DuPont, Dr. Browngoehl, nor anyone else at Ches-Penn advised Mary Siple of the contagious nature of CMV or of the fact that she and Ashley should avoid close contact with pregnant women. As a result, Mary Siple continued to associate with her close friend, Grace Troxel, who had become pregnant in November of 1987 and who would frequently feed, change, hold, and kiss Ashley during visits with Mary and Ashley.  It is clear that Grace Troxel's unborn son Trevor was within that "class of persons whose health [was] likely to be threatened by the patient…." and thus he was within the "'foreseeable orbit of risk of harm[.]'" 


The policy of the law in general is stated in 70 C.J.S. Physicians and Surgeons § 48, p.970, as follows: It is the duty of a physician who is attending a patient afflicted with a contagious or infectious disease to exercise care in advising and warning members of the family and others who are liable to exposure of the existence and nature of the danger from the disease, to avoid doing any act which would tend to spread the infection, and to take all necessary precautionary measures to prevent its spread to other patients attended. A physician who fails to give such warning is negligent.

Initially, it is conceded by both parties that CMV is a contagious disease; that it exists in the general population; that while it is generally harmless and often may go unnoticed in most individuals, it may have severe consequences for certain at-risk groups, such as those whose immune systems have already been compromised, pregnant women and newborns.  The risks are not obscure, but rather are well recognized in the literature of the medical community. The American Academy of Pediatrics Committee on Infectious Diseases, while advocating no special screening or quarantining of children with CMV in daycare centers and schools, does clearly recognize that there is a risk to pregnant women who care for CMV children and that they should be urged to practice good hygiene.  Additionally, appellants have cited numerous procedures and regulations governing hospitals that recognize the risk factors and preventive measures connected with CMV.  


While recognizing that the communicable disease, hepatitis-B, is a so-called "reportable" disease while CMV is not, the court agreed with appellants that this is a distinction without a difference. Both this court and our supreme court referred to the reporting requirements only to emphasize that a physician's duty can extend to the protection of third persons. "Clearly, such [reporting] measures are mandated by law specifically to protect third persons who will come into contact with those who have been exposed to or have contracted a communicable disease." 

Defendant physician argues that imposing a duty on a physician in this case would render physicians liable for the spread of any infectious disease, even the flu or the common cold. The court disagreed. Where certain risks regarding the spread of certain diseases may only be known within the medical profession, it is essential that correct information be disseminated by the physician. A physician has a duty to inform the patient how to avoid the spread of the disease by avoiding specific at-risk conduct even though the general population may not be otherwise at risk. The same can be said of the communicable nature of CMV.  

Prescription Drug Duties, Do They Extend Beyond The Patient–Physician Relationship?

In this case the plaintiff failed to establish that a third party duty existed; but the court recognized that individuals may have a duty to warn against foreseeable injury.  This case contains valuable information for the physician about the duty to fully inform the patient about the prescribed medication.  Pittman v. The Upjohn Company, Ralph W. Simonton, Jr., M.D. and Portland Prescription Shop, 890 S.W.2d 425, defines the duties pharmaceutical companies, physicians, and pharmacies encounter when distributing prescription medicine.  

The plaintiffs, as guardians of the person and estate of Donald Wade Pittman, Jr., brought this action against The Upjohn Company, Ralph W. Simonton, Jr., M.D. and Portland Prescription Shop, seeking damages for injuries sustained by Pittman as the result of the ingestion of Micronase, a drug that had been prescribed for his grandmother. The complaint alleges that each of the defendants had a duty to warn of the dangerous properties of Micronase and the potentially deadly consequences of its being consumed by someone other than the person for whom it was prescribed. The Court of Appeals granted summary judgment to all defendants. It unanimously affirmed the summary judgment in favor of The Upjohn Company; a majority of the court affirmed the summary judgment in favor of the Portland Prescription Shop; and a majority reversed the trial court and entered summary judgment in favor of Dr. Simonton.


On March 15, 1988, Pittman's grandmother, Bessie Richards, was diagnosed as having adult-onset diabetes mellitus by Dr. Simonton, her family physician. Dr. Simonton prescribed Micronase, a prescription drug manufactured by The Upjohn Company. Portland Prescription Shop filled the prescription with five milligram Micronase tablets which were blue in color and imprinted with "Micronase" and the number "5." The only instruction on the label was to take one Micronase tablet before breakfast, and the only warning on the bottle was to keep all medicine out of the reach of children. No other information regarding the drug appeared on or in the bottle, and no other information about the drug was given by the physician or the pharmacist to Richards. At her request, the tablets were dispensed in a bottle without a childproof safety cap. Richards kept the bottle on top of her refrigerator alongside a bottle of aspirin and other medicine.  Micronase is capable of causing severe hypoglycemia.  If not properly treated, severe hypoglycemia may cause coma, seizures and other neurological impairments. Micronase package inserts furnished by The Upjohn Company to the physician and the pharmacist explicitly warn of the possibility of hypoglycemia, and stress the importance of giving proper instructions regarding the use of the drug and the symptoms of complications.


On November 2, 1988, Pittman, then 26 years old, was visiting his grandmother. Pittman told Richards that he was hurting all over and thought he had the flu. She told him there was aspirin on top of the refrigerator if he needed it, and apparently said nothing about the Micronase. Without the knowledge or consent of his grandmother, Pittman took the Micronase tablets, apparently believing that they were aspirin. Within a few hours, Pittman experienced a severe reaction to the drug, and his condition deteriorated over the next two days. He slept most of the time and ate very little food. On November 4, 1988, the family became concerned because Pittman could not be awakened. Richards then discovered that six of her Micronase tablets were missing. Pittman was taken immediately to the hospital, where he was diagnosed as suffering from severe hypoglycemia. He sustained permanent brain damage and is hospitalized in an extended care facility.


Drug manufacturers have a duty to exercise ordinary and reasonable care not to expose the public to an unreasonable risk of harm from the use of their products. Manufacturers of prescription drugs, like the manufacturers of any other unavoidably dangerous product, have a duty to market and distribute their products in a way that minimizes the risk or danger. They may discharge their duty by distributing the drugs with proper directions and adequate warnings to those who foreseeably could be injured by the use of their products.

Under the "learned intermediary doctrine," makers of unavoidably unsafe products who have a duty to give warnings may reasonably rely on intermediaries to transmit their warnings and instructions. Physicians are such intermediaries because of the pivotal role they play in the distribution of prescription drugs.  Accordingly, a majority of jurisdictions now recognize that the manufacturer of an unavoidably unsafe prescription drug can discharge its duty to warn by providing the physician with adequate warnings of the risks associated with the use of its drug.  However, physicians can be learned intermediaries only when they have received adequate warnings. Thus, the learned intermediary doctrine does not shield a drug manufacturer from liability for inadequate warnings to the physician.

Warnings concerning prescription drugs generally are adequate when they contain a full and complete disclosure of the potential adverse reactions to the drug. A reasonable warning not only conveys a fair indication of the dangers involved, but also warns with the degree of intensity required by the nature of the risk. Among the criteria for determining the adequacy of a warning are the following: 1) the warning must adequately indicate the scope of the danger; 2) the warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the drug; 3) the physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger; 4) a simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it; and, 
5) the means to convey the warning must be adequate.  

Physicians are, under this analysis, users of prescription drugs. The Upjohn Company could therefore rely on their professional expertise and good judgment in preparing its warnings and precautions concerning Micronase. Since it fully and fairly disclosed the drug's potential for harmful side effects and appropriate precautions, The Upjohn Company had the right to assume that the prescribing physicians would provide adequate warnings and instructions. These instructions plainly inform physicians that Micronase can cause mild and severe hypoglycemia. They clearly advise physicians to explain the symptoms of hypoglycemia to their patients and responsible family members and to give instructions regarding the precautions to be taken should those symptoms become manifest. 


The literature given the physician and the pharmacist contained an admonition more complete than the advice that the patient should not share her Micronase with others. The Upjohn literature stated that the "risk of hypoglycemia, its symptoms and treatment, and conditions that predisposed to its development should be explained to patients and responsible family members." Had this advice been followed by the physician or the pharmacist, Richards and her "responsible family members" would have known of the dangers of Micronase. The Upjohn Company's warnings and instructions to prescribing physicians were sufficient to discharge its duty to those persons to whom it owed a duty to warn.  The Upjohn Company’s warning was sufficient as a matter of law; consequently, it is entitled to summary judgment in its favor.

The Physician’s Duty When Prescribing


As a medical expert, the prescribing physician can take into account the propensities of the drug as well as the susceptibilities of his patient. His is the task of weighing the benefits of any medication against its potential dangers. The choice he makes is an informed one, an individualized medical judgment based on knowledge of the patient.

In this case, Dr. Simonton gave no warning; consequently, neither his patient nor any member of his patient's family got the benefit of his knowledge and judgment regarding the dangers of Micronase. Dr. Simonton acknowledges that had his patient, Pittman's grandmother, experienced a complication as the result of dangers of which she was not advised, the physician's liability would be clear beyond dispute. He insists, however, that he owed no legal duty to any person other than his patient.


The physician-patient relationship is an essential element of a cause of action for medical malpractice, but not for common law negligence. The law imposes upon all persons the duty to use reasonable care under the circumstances. Physicians are not exempt from this duty to non-patients even though the act or omission was committed while engaged in the practice of medicine. The question now is whether the injuries suffered by Pittman and the manner in which they occurred were reasonably foreseeable.

The record establishes that the drug prescribed is exceedingly harmful to most persons not suffering from the condition for which it was prescribed. The package inserts delivered to Dr. Simonton by The Upjohn Company and the entry in the Physician's Desk Reference with which he was familiar contained the following: “The risks of hypoglycemia, its symptoms and treatment, and conditions that predispose to its development should be explained to patients and responsible family members.” 

  
If a reasonable person could foresee the probability of this occurrence, the law imposes a duty of reasonable care - care commensurate with the risk. As the gravity of the possible harm increases, the apparent likelihood of its occurrence needs to be correspondingly less to generate a duty of precaution.  The probability of harm, and thus the danger, that Micronase poses to persons other than those for whom it is prescribed is, according to the record, great. Consequently, the likelihood of its being ingested from a person other than the patient becomes the significant factor for consideration.


Those persons identified in Upjohn's literature to whom a warning regarding the properties and dangers of Micronase should be given were the patient and "responsible family members." Arguably, Pittman was a responsible member of the patient's family. However, responsible family members were included not for their benefit, but for the protection of the patient; to enable those persons caring for the patient to recognize the symptoms of hypoglycemia, which may render the patient unconscious, and take the prescribed emergency action. The Upjohn warning, which has been found to be sufficient under the circumstances of this case, does not recognize a duty to the plaintiff. The Micronase did not constitute any danger to Pittman so long as it remained in its container. 

The Court of Appeals properly found that the alleged sequence of events was not reasonably foreseeable.  Specifically, that an adult house guest would reach high upon a refrigerator, take down a bottle of prescription medication clearly belonging to someone else, and ingest several of the pills therein without the knowledge and permission of the owner of the prescription medication.  The plaintiff failed to "show that the injury was a reasonably foreseeable probability, not just a remote possibility…." Consequently, the physician's duty to warn did not extend to the plaintiff, and the physician was entitled to summary judgment.

The Pharmacist’s Duty To Warn When Distributing

The increased complexity of pharmacotherapeutics and the accompanying adverse reactions to drugs and interactions between drugs have resulted in an expanded role for pharmacists as drug therapy counselors. Leadership within the profession advocates continued expansion into new areas of patient education. A trend toward patient-oriented clinical pharmacy practice, which was opposed initially by many pharmacists, now appears to have firmly taken hold.

The Board of Pharmacy of the State of Tennessee has promulgated certain rules and standards of practice. These rules provide: “A pharmacist should, on dispensing a new prescription, explain to the patient or the patient's agent the directions for the use and a warning of all effects of the medication or device that are significant and/or potentially harmful. This communication should be performed in such a manner that will assure the proper use of the medication or device prescribed.”

In this case, the pharmacy had been advised by the manufacturer of the potential dangers of Micronase. It knew of the manufacturer's urging that the patient and the patient's family members be advised of the symptoms and dangers of complications that might arise from the use of Micronase. The prescription given by Dr. Simonton to the pharmacy did not include a warning to be placed on the label. The pharmacy took no action to alert the physician to the need for a warning and provided no warning itself. The pharmacy acceded to its customer's request that the drug be dispensed in a bottle without a child-proof safety cap without giving any warning of the dangers posed by Micronase. 

The record shows that the duty owed Richards was greater than merely filling the physician's prescription correctly. As indicated by the evidence in the record, Micronase posed a danger to Richards even if taken according to the physician's order. The pharmacy's customer was not aware of that danger because she had not been advised by either the physician who prescribed the unavoidably unsafe drug or the pharmacy that dispensed the drug. A significant factor affecting the pharmacy's duty was the knowledge that no warning had been given by the physician. Under these circumstances, it was reasonably foreseeable that Richards was at risk of injury. Consequently, the pharmacy as well as the physician owed her the duty to warn. 


The issue now, however, is whether the duty to warn extended to the plaintiff in this case. The plaintiff has failed to show that the injury was reasonably foreseeable.  Consequently, the duty to warn of the danger posed by the drug did not extend to the plaintiff, and the pharmacy is entitled to summary judgment.

Conclusion

State courts have routinely found a duty to third parties to exist beyond the initial patient-physician relationship.  The legal cases most applicable to emergency medicine are those involving a duty to the driving public.  However, the correct approach in the practice of emergency medicine is to consider on a case by case basis if a particular therapy or treatment or the patient’s underlying condition puts a third party at risk of harm.  

Be aware that these cases are jurisdiction specific.  Your state may not allow a ‘duty to third party’ claim.  However, in general, physicians should be aware of the ‘duty to third party’ concepts.  In addition to the examples above, consider the following:  

1. When treating a carbon monoxide exposure, consider the well being of others in the building.  A report to the authorities would satisfy any potential duty.

2. Patients with diminished vision should be warned against driving.  That warning should be carefully documented in the medical record.

3. Warn patients regarding the spread of disease and document the warning.

4. Do not let intoxicated patients operate a car or other vehicle.  If you discharge a patient above the legal limit of intoxication, you may well have a duty to prevent that individual from driving a car.   

5. If you believe that a patient intends harm to a third party but is not confined to the hospital, contact your hospital attorney or risk manager about possible reporting to the authorities.  Be careful in this instance; get help.  You want to be careful not to expose yourself to liability based upon defamation or invasion of privacy or breach of confidentiality of medical records.

Where “reasonable people would agree that a duty exists,” the emergency physician should act.  Here the appropriate perspective belongs to the reasonable person – the patient – not the emergency physician or a panel of judges.        

Question 1. What kind of legal theory is involved in duty to third party litigation?

a.) Defamation

b.) Invasion of Privacy

c.) Medical Malpractice

d.)Ordinary Negligence

Question 2. A physician who undertakes to treat or care for a patient may be required to ______ .  (Best answer)

a.) Prevent injury to anyone that may come in contact with a patient discharged from an emergency department.

b.) Prevent reasonably foreseeable injuries to third parties that might arise from the condition for which the patient is receiving treatment.  

c.) Prevent injury to any patient with an infectious disease that is discharged from an emergency department.

Question 3. The duty to third party legal theory has been accepted in all 50 states.

a.) True

b.) False

Question 4. Which of the following fact situations may invoke the duty to protect a third party?

a.) A patient exposed to carbon monoxide.

b.) A patient discharged on a narcotic-based pain medication.

c.) A patient discharged with an eye patch applied for a possible corneal ulcer.

d.) A patient discharged after treatment for primary herpetic infection.

Question 5. You just prescribed a narcotic medication to a patient with back pain. He is discharged from the emergency department.   Consider the following:

It is evident that the patient is unaware of the risk of driving while under the influence of a particular prescription medication   Warning against such activity could prevent substantial harm.  It is a small additional burden on the physician to provide a warning about driving while on this medicine.  Do you think the physician is likely to have a duty to warn under these circumstances?

a.) Yes

b.) No

Question 6. An intoxicated patient is about to be discharged from the emergency department.  He remains over the legal limit of intoxication but has a normal neurologic exam and a normal mental status.  He is about to get into his car and drive home.  What should you do? (Best Answer)

a.) Nothing.  Follow the old adage “out of sight, out of mind.”

b.) Take all reasonable steps to stop him.  Contact security, contact the local police.

c.) Nothing.  Do not violate his personal right of privacy.

d.) Stop him at all costs even if you have to wrestle him to the ground.

Question 7. Duty to third party law is not recognized in every state jurisdiction.  Therefore:

a.) Before starting practice the physician should find out if the law applies.  If not, these issues are not relevant.

b.) The law in your jurisdiction may or may not be relevant.  As a general rule, take steps to protect foreseeable injury to third parties.

Question 8.  Duty to third party legal actions fall into the category of general negligence, not medical malpractice.  Physicians can be confident that judgments and settlements against as a result of this type of lawsuit are always covered under medical malpractice insurance policies.

a.) True

b.) False


1A motion for summary judgment is granted only when there is no dispute as to material fact, and the party making the motion is entitled to judgment as a matter of law.  

2See Kaiser v. Suburban Transp. Sys., 65 Wn.2d 461 (Wash. 1965); Freese v. Lemmon, 210 N.W.2d 576 (Iowa 1973); Wharton Transport Corp. v. Bridges, 606 S.W.2d 521 (Tenn. 1980); and Gooden v. Tips, 651 S.W.2d 364 (Tex. App. 1983).
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